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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 15 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties 

by no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any party 

from arguing the matter. (Local Rule 3.43(2).) Department 15’s telephone number is: 

(925) 608-1115. 

Submission of Orders After Hearing in Department 15 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSL19-00889 
CASE NAME: CAPITAL ONE VS. LOPEZ NEGRETE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The request for judicial notice is granted.  The motion is granted 
as prayed.  Judgment shall be entered in favor of Plaintiff in the principal amount of $2,621.68 
plus costs in the amount of $405.50, for a total judgment in the amount of $3,026.18. 
 
The January 6, 2020 trial is vacated. 
 

  

 2.  TIME:  9:00   CASE#: MSL19-01804 
CASE NAME: DEAN KIM  VS.  LBG HILLTOP LLC 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY LBG HILLTOP, LLC 
* TENTATIVE RULING: * 
 

Before the Court is a motion for summary judgment filed by Defendant LBG Hilltop, LLC. The 
Motion relates to the First Amended Complaint filed by Plaintiff Dean C. Kim. The FAC alleges 
causes of action for (1) breach of contract and (2) general negligence. 

For the following reasons, the MSJ is granted. 

Evidentiary Objections 

Plaintiff’s evidentiary objections, filed after his Reply and Separate Statement Response, are 
untimely under California Rule of Court 3.1354(a) and Plaintiff has not made a showing of good 
cause for their untimely filing. As a result, the Court disregards them. 
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Analysis 

 Continuance 

As a threshold issue, Counsel for Plaintiff requests a continuance pursuant to CCP § 437c(h). 

CCP § 437c(h) mandates that the Court grant a continuance on a motion for summary judgment 
“upon a good faith showing by affidavit that a continuance is needed to obtain facts essential to 
justify opposition to the motion.” (Mahoney v. Southland Mental Health Associates Medical 
Group (1990) 223 Cal.App.3d 167, 170 [emphasis original].) 

There are several requirements for the affidavit in support of this request, summarized as 
follows: 

A declaration in support of a request for continuance under section 437c, 
subdivision (h) must show: “(1) the facts to be obtained are essential to opposing 
the motion; (2) there is reason to believe such facts may exist; and (3) the 
reasons why additional time is needed to obtain these facts. The purpose of the 
affidavit required by Code of Civil Procedure section 437c, subdivision (h) is to 
inform the court of outstanding discovery which is necessary to resist the 
summary judgment motion. It is not sufficient under the statute merely to indicate 
further discovery or investigation is contemplated. The statute makes it a 
condition that the party moving for a continuance show facts essential to justify 
opposition may exist. 

(Cooksey v. Alexakis (2004) 123 Cal. App. 4th 246, 254 [internal citations and quotations 
omitted].) It is generally deemed an abuse of discretion to deny a reasonable continuance if 
there is a substantial chance that discovery may lead to evidence showing a triable issue of fact. 
(See Frazee v. Seely (2002) 95 Cal.App.4th 627, 633-635.) 

The Court has reviewed the declaration of Barry D. Ammon in opposition to Defendant’s MSJ 
and while he has informed the court of outstanding discovery he has failed to identify what 
essential facts he hopes to discover in order to more effectively oppose Defendant’s motion. In 
the absence of that critical nexus between the essential facts and outstanding discovery, the 
Court declines to grant a continuance under CCP § 437c(h). 

 Standing 

The first step for a court analyzing a motion for summary judgment is to “identify the issues 
framed by the pleadings,” because the motion must show “there is no factual basis for relief on 
any theory reasonably contemplated by the opponent's pleading.” (AARTS Productions, Inc. v. 
Crocker National Bank (1986) 179 Cal.App.3d 1061, 1064.) Stated otherwise, “[t]he materiality 
of a disputed fact is measured by the pleadings [citations], which ‘set the boundaries of the 
issues to be resolved at summary judgment.’ [Citations.]” (Conroy v. Regents of University of 
California (2009) 45 Cal.4th 1244, 1250.) 

The elements of a cause of action for breach of contract are “(1) the existence of the contract, 
(2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) the 
resulting damages to the plaintiff.” (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821.) This statement of the elements of a contract claim appears to assume that the contract 
was between the plaintiff and the defendant. 
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“Under the traditional common-law rule, only parties in privity of contract could sue on the 
contract ....” (13 Williston on Contracts (4th ed. 2000) § 37.1, p. 5.) This rule was applied in 
Howard Contracting, Inc. v. G. A. MacDonald Construction Co. (1998) 71 Cal.App.4th 38, when 
the court stated that a subcontractor on a construction project had no standing to sue the city 
directly on a breach of contract claim because the subcontractor and the city “were not in privity 
of contract.” (Id. at p. 60.) 

The traditional rule that only a party to the contract may sue for its breach has exceptions. The 
primary exception allows a third-party beneficiary of the contract to sue for its breach. (Gulf Ins. 
Co. v. TIG Ins. Co. (2001) 86 Cal.App.4th 422, 428 [claim of no standing was based on 
argument that there was no contractual relationship between the two parties and plaintiff did not 
qualify as a third-party beneficiary].) Another exception is that an assignee may sue for breach 
of contract. (Applera Corp. v. MP Biomedicals, LLC (2009) 173 Cal.App.4th 769, 786 [assignee 
had standing to sue for breach of contract providing for royalty payments].) 

Kim’s First Amended Complaint sets forth a breach of contract claim as its first cause of action. 
He alleges that the agreement was made between Dean C. Kim and LBG Hilltop, LLC. He 
further alleges the essential terms of the agreement as follows: 

Plaintiff rented the premises at 2200 Hilltop Mall Rd., No. 111A, for use for his 
Maxrider USA business. It is Plaintiff’s inform[a]tion and belief that the rent was 
$ 500.00 per month for the year 2016. It is Plaintiff[ ]’s information and belief that 
Pl[a]intiff Dean Kim is identified as the owner of Maxrider USA. The written lease, 
which was with Defendant LBG Hilltop, LLC’s predecessor, has subsequently 
been lost. It is Plai[nt]iff’s information and belief that Defendant, LGB Hilltop, LLC 
took over the assets and liabilities, including legal claims when it purchased 
Hilltop Mall in July 2017. It is Plaintiff’s information and belief that the written 
lease provides for attorney[s]’ fees to the prevailing party. 

(See FAC at BC-1.) 

He alleges that on or about September 15, 2016 Defendant breached the agreement by failing 
to repair his store’s rolling front entrance door. FAC at BC-2. He alleges resulting damage in the 
amount of $9,000.00 of “lost business revenue,” rental losses of $1,500.00, and “loss of 
goodwill” of $14,000.00. 

A fundamental issue raised by the MSJ is who the parties to the agreement were. The 
Defendant’s memorandum of points and authorities in support of their motion asserts that “[a]s 
an initial matter, Plaintiff Dean C. Kim lacks standing to bring the suit as it is Maxrider USA, LLC, 
and not Mr. Kim, that is the licensee and party to all of the relevant license agreements in this 
action.” (MSJ at 3:3-5.) 

Defendant produced several written license agreements between Defendant’s predecessor in 
interest and MaxRider USA for space A118. (See Bassett Decl. at ¶ 5-8, Exs. A-D.)None of 
them are with Plaintiff Dean C. Kim as an individual. The same is true for the written lease 
agreement that Plaintiff attaches to his declaration; it is between Defendant’s predecessor in 
interest and Maxrider USA, LLC. (Kim Decl. at ¶ 1, Ex. 2.) 

Plaintiff Kim lacks standing to assert his claims for breach of contract because he is not a party 
to the lease with Defendant’s predecessor in interest. Similarly, Plaintiff also lacks standing to 
assert his cause of action for negligence. 
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To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 
plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 
caused the plaintiff’s damages or injuries. (Lueras v. BAC Home Loans Servicing, LP (2013) 
221 Cal. App. 4th 49, 62.) “The existence of a duty of care owed by a defendant to a plaintiff is a 
prerequisite to establish a claim for negligence.” (Nymark v. Heart Fed. Savings & Loan Ass’n 
(1991) 231 Cal. App. 3d 1089, 1096.) 

Here, the alleged duty arises out of the contract between Maxrider USA, LLC and Defendant’s 
predecessor in interest. However, as described further, above, Plaintiff Dean C. Kim is not a 
party to that contract and lacks standing to enforce it.  

Defendant’s motion for summary judgment is granted. 

The case management conference on December 12, 2019 is vacated. 

  

 3.  [ INTENTIONALLY LEFT BLANK ] 

  

  

 4.  TIME:  9:00   CASE#: MSL19-03302 
CASE NAME: DISCOVER BANK VS. PAULSEN 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY SANDRA L. PAULSEN 
* TENTATIVE RULING: * 
 
The moving party has not provided proof of service.  The motion is denied without prejudice. 

  

 5.  TIME:  9:00   CASE#: MSL19-03376 
CASE NAME: WELLS FARGO  VS.  KEITH A. DAVIS 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
No opposition has been file.  The motion is granted as prayed.  Plaintiff’s Requests for 
Admission, set one, are deemed admitted. 
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 6.  TIME:  9:00   CASE#: MSL19-03377 
CASE NAME: WELLS FARGO BANK VS. MELISSA LA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The request for judicial notice is granted.  The motion is granted 
as prayed.  Judgment shall be entered in favor of Plaintiff is the principal amount of $9,104.15 
plus costs in the amount of $384.50 and attorney’s fees in the amount of $750.00 for a total 
judgment in the amount of $10,238.65. 
 
The case management conference set for December 5, 2019 is vacated. 
 

  

 7.  TIME:  9:00   CASE#: MSL19-05823 
CASE NAME: PNC EQUIPMENT FINANCE VS. AGUE 
HEARING ON APPLICATION FOR WRIT OF POSSESSION TO AGUERO INC. 
FILED 09-04-19 BY PNC EQUIPMENT FINANCE 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The writ of Possession shall issue.  Possession of the 2013 Isuzu 
NPR, VIN #54DC4W1B5DS801632 shall be transferred to Plaintiff. 

  

 8.  TIME:  9:00   CASE#: MSL19-05823 
CASE NAME: PNC EQUIPMENT FINANCE VS. AGUE 
HEARING ON APPLICATION FOR WRIT OF POSSESSION TO DAVID AGUERO 
FILED 09-04-19 BY PNC EQUIPMENT FINANCE 
* TENTATIVE RULING: * 
 
See line number 7. 

  

 9.  TIME:  9:00   CASE#: MSN19-1164 
CASE NAME: SIMPSON VS. MASSEY 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS AS PREVAILING PARTY 
FILED BY LUCY RHU MASSEY 
* TENTATIVE RULING: * 
 
The Court finds that Respondent is the prevailing party.  The case was a request for civil 
harassment restraining orders which were ultimately denied by the Court after an evidentiary 
hearing.  The case was not complex, but rather a simple matter.  In view of the simplicity of the 
case, the Court awards reasonable attorney’s fees in the amount of $1500.00 pursuant to Code 
of Civil Procedure section 527.6(s).   
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10.  TIME:  9:00   CASE#: MSP18-01056 
CASE NAME: ESTATE OF KEVIN KENNEDY 
SPECIAL SET HEARING ON: MOTION TO BE RELIEVED AS COUNSEL SET BY 
LISA WYNN 
* TENTATIVE RULING: * 
 
 The motion is granted. 

 

 


